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ABSTRACT
The Protection of Children from Sexual Offences (POCSO) Act, 2012 has been the bedrock

of child protection laws in India. It is a comprehensive legislation focusing on the critical

concern of growing crime rates against children, particularly relating to their sexual
exploitation. While the POCSO Act has been instrumental in resolving lakhs of cases
throughout the country, its gender-neutral framework has often been questioned. This article
closely scrutinizes the gender-neutral framework of the legislation while also analyzing the
societal and legal challenges that act as hindrances in its effective application. It also throws
light on the inadequate recognition of male victimization and the often neglected issue of
female offenders, which are the associated challenges to the problem.

The article also presents a comparative analysis of the existing international frameworks on
child protection in countries such as the United Kingdom, the United States of America,
Canada, etc., thus emphasizing the need for an all-encompassing strategy to bring effectiveness
and efficiency to Indian laws. Along with this, the analysis of landmark judgments clarifies the
judiciary’s stance on the matter, thus elucidating the interpretation of the legislation. It also
explores the various international treaties and protocols ratified by India that show its
commitment to address the issue with absolute seriousness, raising its accountability to

strengthen its child protection legislation.

The research, while underscoring the challenges also explores the potential areas that can be
worked upon to fulfill the existing lacunas. Overall, it necessitates a holistic approach to dealing
with the issue, thus bringing attention to making the legal atmosphere an all-inclusive one,

where the principles of equality and justice are upheld in their truest sense.
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GENDER NEUTRALITY IN CHILD PROTECTION LAWS: DELVING INTO THE
POCSO ACT- IS THERE A REQUIREMENT FOR RESTRUCTURING?
In the last few decades, the world has witnessed an inordinate growth in the crime rates against

children. The situation has turned even worse when it comes to crime against the girl child.
This alarming trend reinforces a need to bring in more gender-specific laws to protect women
and curb the proliferating crimes against them. However, an apparent question in such a
scenario is, whether this indispensable inclination shifted our attention from preventing the
crimes committed against the other genders who also form a large part of the population. Also,
do societal norms deny them victimhood? One such piece of legislation that is often examined
for its gender-specific application is the Protection of Children from Sexual Offences Act, 2012
(hereinafter the POCSO Act).

Crime against children is showing an alarming rise in the entire world. According to data
published in the peer-reviewed PMC Journal, in countries in Asia, Africa, and Northern
America, a minimum of 50% of children have faced past-year violence. Further, data from
NCRB reflects that the majority of Indian states have also witnessed significant growth in
crimes against children. The number has grown from 89,423 in 2014 to 162,449 in 2022*. This
trend is seen not just in major cities but small cities, are also equal contributors. In such a
situation, the presence of robust frameworks for child protection becomes indispensable to curb

the increasing crime rates.

Overview of the Act-

Among the other frameworks, the POCSO Act is a dedicated legislation in India for the
prevention of children from all types of sexual abuses, also covering both aggravated
penetrative and non-penetrative abuses, thus increasing its ambit. Its child-friendly procedures,
speedy disposal of cases through fast-track courts, wide and inclusive definitions, stringent
punishments, privacy safeguards, etc., make the legislation one of its kind. With an intent to
serve justice to child victims of sexual offences, the act has been able to resolve close to 12

! Suresh Deepal, ‘Data: Between 2014 & 2022, Number of Crimes Against Children Increased by Over 80%,
Increase Observed in Most States’ (FACTLY, 19 December 2023) <https://factly.in/data-between-2014-2022-
number-of-crimes-against-children-increased-by-over-80-increase-observed-in-most-states/>

accessed 15 December 2024.
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lakh cases since its enforcement. The legislation also marks a significant step towards achieving
the Sustainable Development Goals 5 and 162 and the UNCRC’s® aim of protecting all children
regardless of their gender.

The Enhancements brought by the 2019 amendment

The 2019 amendment to the act, which is also the most recent one, was a concerted effort
towards increasing the efficiency of the legislation by introducing newer punishments such as
the death penalty in certain cases while the minimum imprisonment for various offenses has
also been increased. The introduction of upgraded definitions now provides clarity in solving
the cases. Moreover, the focus of the amendment on technology-driven offenses is a step to
combat the new-age criminal behavior. It is to be noted that earlier, the Indian laws lacked
frameworks that could protect children, especially boys, from sexual abuse, and to fulfill this
lacuna, the need for this legislation arose.

In recent times, the central question is upon the gender-specific application of laws and the
inclination of our legal system towards a specific gender. Essentially, there are two glaring yet
significant concerns associated with gender-specific laws: one, inequitable access and
distribution of justice, and the other, they are prone to misuse. For identical reasons, at several
instances, the POCSO Act has also been questioned on the same grounds. It is significant to
note that integral to all the major changes in the act, what remains unchanged is its essence,
i.e., the use of pronouns such as ‘child’ or ‘children’ throughout the act, which itself is
suggestive of its extreme focus on protecting crime against the child population in its entirety.
Furthermore, it also points towards the gender-neutral nature of the act. But POCSO could
achieve its true aim only when it imparts justice impartially, and it is therefore essential to
fathom its scope in its rightest sense. This is where the judiciary steps in. It has consistently
attempted to resolve the ambiguities around this aspect of the legislation through various

judgments and case laws.

One such pivotal judgment emanated in the case of Rakesh v. State of NCT of Delhi* and

2 “THE 17 GOALS | Sustainable Development’ (| Sustainable Development) <https://sdgs.un.org/goals>
accessed 10 January 2025
8 ‘What is the UN Convention on Child Rights?” (UNICEF UK) <www.unicef.org.uk/what-we-do/un-

convention-child-
rights/#:~:text=What%20is%20the%20UNCRC?,their%20race,%20religion%200r%20abilities.> accessed 18
December 2024

4 Rakesh v. State of NCT of Delhi, High Court of Delhi, 31 July 2024, CRL.M.C. 5032/2023 (India)
<https://indiankanoon.org/doc/122744439/> accessed 31 December 2024
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others. Hon’ble Justice Swarana Kanta Sharma, particularly dealing with this question,
clarified her position on the issue and noted that POCSO is a gender-neutral legislation and
does not deal with a specific gender; rather, it protects all minors against sexual offenses. She
also pointed out the accused’s claim regarding the act being gender-based and prone to misuse
and thus termed such contentions as ‘insensitive,” ‘inappropriate,” and ‘misleading’®. Her
judgment also resolves that a law, irrespective of its nature, can be prone to misuse, which
should not be a hindrance to its implementation. Furthermore, the Delhi High Court also once
observed that gender-specific laws are not against a particular gender; rather, it is upon the

courts to ensure gender neutrality while adjudicating such cases®.

Also, this has been the opinion of the court in the case’ of Alakh Alok Shrivastava v. Union

of India®, wherein the court, while dealing with issues such as the implementation as well as
enforcement of the POCSO Act, affirmed that “At the very outset, it has to be stated with
authority that the POCSO Act is a gender-neutral piece of legislation.” The case emerged
around 2017-18, and the judgment was delivered by a three-judge bench comprising Chief
Justice Dipak Misra, along with Justice A.M. Khanwilkar and Justice D.Y. Chandrachud. This
reflects the judiciary’s opinion about the nature of the act as gender-neutral, which can very

well be gauged from its judgments.

It is equally important to recognize that the gender-neutral application of this law not only
extends to victims but also to offenders and perpetrators. Recently, in the case of Sundari

Gautam v. State of NCT of Delhi®, one of the major discussions revolved around the pronouns

used in sections 3 and 5 of the POCSO Act and their applicability to female offenders. The
essential idea was, that the use of pronouns such as ‘person’ in itself conveys the legislative

intent of holding perpetrators, regardless of their gender, accountable for sexual offenses

5 Prashant Jha, ‘POCSO Act is gender neutral; most insensitive to say it is being misused: Delhi High Court’ (Bar
and Bench - Indian Legal news, 8 September 2023) <www.barandbench.com/news/litigation/pocso-act-gender-
neutral-most-insensitive-misused-delhi-high-court> accessed 31 December 2024.

6 Prashant Jha, ‘Gender specific laws not anti-men; courts must be gender neutral while dealing with such cases:
Delhi  High court” (Bar and Bench - Indian Legal news, 29 September 2023)
<www.barandbench.com/news/gender-specific-laws-not-anti-men-courts-must-gender-neutral-while-dealing-
cases-delhi-high-court> accessed 31 December 2024.

" Oshika Banerji, ‘Landmark judgments under POCSO Act, 2012 - iPleaders’ (iPleaders, 23 November 2021)
<https://blog.ipleaders.in/landmark-judgments-under-pocso-act-2012/> accessed 31 December 2024.

8 Alakh Alok Shrivastava, Supreme Court of India, 1 May 2018, WRIT PETITION (C) No.76 OF 2018
(India) XXXX <https://indiankanoon.org/doc/140831979/#:~:text=The%20instant%20Writ%20Petition%20init
ially,0f%20the%20trials%20under%20the>accessed 1 January 2025.

® Sundari Gautam v. State of NCT of Delhi, High Court of Delhi, 9 September 2024, CRL.REV.P. 852/2024
(India) XXXX <https://indiankanoon.org/doc/93871204/>accessed 1 January 2025.
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against minors and, thus, a narrow interpretation of the same renders it unfair.

Every legal framework has its limitations and flaws, and due to its very nature of being
dynamic, a law needs certain modifications and adjustments. The gaps and ambiguities in any
law always prevent the operation of the law to its fullest potential; thus, identifying the grey
areas and refining the unclear provisions is a significant step to bringing efficiency to its
operation. POCSO’s case is no different. It certainly has areas that need attention for the law
to realize its fullest potential. Undoubtedly, amendments are indispensable to resolve this issue,
but lessons can also be learned from the successful practices at the global level and can be

infused into the domestic legislation.

Analyzing the International Frameworks: L essons to be learned-

Countries like Canada had long-standing practices of using pronouns such as ‘he’ with a
legislative intent to refer to all the persons, also called the default masculine rule, which has
now been replaced by a more gender-inclusive drafting approach to promote gender equality
while also showcasing a progressive approach. Besides, like the General Clauses Act of 1897
in India, Canada also has an Interpretation Act of 1867 to streamline legal interpretation, but
the Canadian act more strongly emphasizes gender inclusivity, especially through its section

33(1), which is a reflection of the same.*°

While the law prevailing in England, which is an integration of the globally adopted principles
such as the UNCRC!! as well as the human rights frameworks, uniquely asserts that the welfare
of children is the most important consideration, also known as the paramountcy principle when
dealing with cases relating to child protection, along with using gender-neutral language

throughout the legislation to remove ambiguities in interpretation.

The USA, for instance, has recently finalized a policy that strengthens protection for youth in

the child welfare system?. This policy specifically deals with LGBTQIA+ children,

1 Government of Canada D of J, ‘Gender-Inclusive Language’ (Legistics, 27 February 2024)
https://www.justice.gc.ca/eng/rp-pr/csj-sjc/legis-redact/legistics/p1p15.html accessed 3 January 2025

11 ‘What is the UN Convention on Child Rights?” (UNICEF UK) <www.unicef.org.uk/what-we-do/un-
convention-child-

rights/#:~:text=What%20is%20the%20UNCRC? their%20race,%20religion%200r%20abilities.

accessed 10 January 2025.

12.¢2025-01-02 05:49: Archive of Hhs.Gov’ (2025-01-02 05:49 | Archive of HHS.gov, 29 April 2024)
https://public3.pagefreezer.com/browse/HHS.gov/02-01-
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considering the fact that they are subject to higher levels of harassment. Though this doesn’t
specifically deal with sexual harassment, it is a constructive step when it comes to the
promotion of gender inclusivity. In fact, the Child Abuse Prevention and Treatment Act
(CAPTA), amajor piece of legislation of the USA dealing with child sexual abuse, underscores
a distinguishing feature of organizing and funding training programs for professionals to

address bias and recognition of abuse regardless of the child’s gender.

Drawing lessons from the globally accepted practices can help boost the efficacy of the

domestic laws, thereby filling the existing lacunas in our laws.

India’s commitments at the global level

India’s strong commitment to the protection of children is demonstrated by its ratifying various
treaties at the international forefront. UNCRC is one such prominent treaty that was ratified by
India in 1992. Avrticle 22 of this treaty puts an obligation upon the states to secure equal rights
for all children and promote non-discrimination. In a report based on a comparative study
published by the National Human Rights Commission in 2019, a total of 26 recommendations
were also made to fulfill the existing gaps between the UNCRC and Indian legislations,
schemes, and judgments®*. In its attempt to address emerging crimes such as child trafficking,
child prostitution, child pornography, and other forms of exploitation of children, India in 2005
also ratified the Optional Protocol to the UNCRC on the Sale of Children, Child Prostitution,
and Child Pornography*®. The focused objectives of this protocol included the enhancement of
prevention mechanisms for combating these new forms of exploitation. During the early 1990s,
as a measure of gender equality and empowerment of women?®, India also ratified CEDAW?’
i.e. Convention on the Elimination of All Forms of Discrimination Against Women, which was
a focused attempt to safeguard women, including girl children against all forms of

discrimination.

2025T05:49/https://www.hhs.gov/about/news/2024/04/29/biden-harris-administration-finalizes-rule-strengthen-
protections-youth-child-welfare-system.html accessed 4 January 2025

13 (NHRC 2020) publication https://nhrc.nic.in/sites/default/filessyUNCRC_2020.pdf accessed 6 January 2025

14 (NHRC 2020) publication https://nhrc.nic.in/sites/default/filessyUNCRC_2020.pdf accessed 6 January 2025

15 Pledge by India | ohchr. (n.d.). https://www.ohchr.org/en/treaty-bodies/crc/celebrating-30-years-convention-
rights-child/pledge-india accessed 10 January 2025

16 ‘Measures for Gender Equality and Empowerment of Women’
https://pib.gov.in/PressReleseDetailm.aspx?PRID=1779252&reg=3&lang=1 accessed 6 January 2025
o (2006) rep

https://ncwapps.nic.in/pdfReports/ CEDAW%20The%20Reservations%20And%200ptional%20Protocol.pdf
accessed 7 January 2025
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The authorization and validation of all these treaties and protocols in itself is suggestive of the
fact that India provides serious consideration to the crimes taking place against children, but at
the same time, it puts an onus upon India to ensure that robust and resilient laws are in place to

address the issue. Hence, revising the laws to meet the current requirements is non-negotiable.

In the Indian scenario, apart from the legal challenges, other socio-economic challenges also
persist, which impedes the comprehensive implementation of these laws. Gender stereotypes,
perceived notions about a victim’s gender, etc., are so deeply ingrained in our minds that they
often extensively shape our perceptions. Associating victimhood with a specific gender is
highly unfair, as it completely disregards the other genders. In fact, in the larger societal
percept, there exists an ingrained association of offenders and perpetrators with the male
gender. Furthermore, problems such as lack of financial resources, inadequate (gender-neutral)
training programs, lack of awareness and support systems, social stigmatization, etc.
tremendously contribute to the underreporting of cases countrywide. Changing societal norms
and perceptions is both a strenuous and a prolonged process, but small steps at an individual

level can offer substantial aid in the short run.

Conclusion
The above analysis of the act, specifically the judicial understanding of the nature of the
legislation, favors gender neutrality in the law, but ambiguities still persist, especially in its
interpretation. A more effective implementation of such a crucial piece of legislation calls for
clearing these ambiguities through reforms. This may include a comprehensive training
mechanism for the judiciary, increased legal awareness, timely access to justice, international
collaborations, adopting globally accepted best practices, more inclusive legislative drafting,

etc.

At a time when questions are being raised on the gender-biased nature of laws, POCSO can
stand out as a significant example of promoting gender neutrality in child protection, laws by
introducing relevant alterations. Law is a reflection of societal values, and it progresses with
the advancement of society and the societal mindset. Thus, we, as responsible members of the
society, need to understand that effective implementation of laws requires not just legal reforms
but also alterations in societal attitudes, which have a very crucial role to play in this respect.
After all, our ultimate aim is to make the legal environment an all-inclusive one, where each

child has a fair and equal chance of accessing justice, devoid of gender being an obstacle.
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